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DECLARATION OF CONDOMINIUM
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WHITLEY BAY, A CONDOMINIUM

WHITLEY BAY DEVELOPMENT, INC. , a Florida corporation, hereinafter called
“Developer”, does hereby make, declare, and establish this Declaration of Condominium (hereinafter
sometimes called "this Declaration”), as and for a plan of condominium unit ownership for
WHITLEY BAY, A CONDOMINIUM , consisting of real property and improvements thereon as
hereinafter described.

All restrictions, reservations, covenants, conditions and easements contained herein shall
constitute covenants running with the land or equitable servitudes upon the land, as the case may be,
and shall rule perpetually unless terminated as provided herein and shall be binding upon all parties
or persons subsequently owning property in said condominium, and in consideration of receivin gand
by acceptance of a conveyance, grant, devise, lease, or mortgage, all grantees, devisees, leasees, and
assigns and all parties claiming by, through or under such persons, agree to be bound by ali
provisions hereof. Both the burdens imposed and the benefits shall run with each unit and the
interests in the common property as herein defined.

I

ESTABLISHMENT OF CONDOMINIUM

The Developer is the owner of the fee simple title to that certain real property situate in the
City of Cocoa, County of Brevard, and State of Florida, which property is more particularly
described as follows; to-wit:

SEE SHEET 2 OF EXHIBIT “A” ATTACHED HERETO AND INCORPORATED HEREIN
BY REFERENCE AND MADE A PART HEREOF FOR LEGAL DESCRIPTION

and on which property the Developer owns one building containing a total of sixty-four (64)
residential units and other appurtenant improvements as hereinafter described . The Building is a
thirteen (13) story building containing sixty-four(64) units and sixty-four (64) assigned garages and
fifty (50) unassigned garages.  In addition, there are eighteen (18) parking spaces on the
condominium property. The enclosed garage parking spaces are located on the first and second
floors. Floors 3 through 12 inclusive, each contain six (6) units per floor and floor 13 has four (4)
penthouse units. There are ten (10) Type “A” units each of which has three (3) bedrooms, three (3)
baths and contains approximately 3,295 square feet, including balconies. There are twenty (20) Type
“B” units each of which has three (3) bedrooms, two (2) baths and contains approximately 2556
square feet, including balconies. There are ten (10) Type “C” units each of which has two (2)
bedrooms, two (2) baths and contains approximately 2,506 square feet, including balconies. There
are ten (10) Type “D” units each of which has three (3) bedrooms, three and one-half (3% ) baths
and contains approximately 3,570square feet, including balconies. There are ten (10) Type “E” units
each of which has three (3) bedrooms, three and one-half (3%) baths and contains approximately
3,425 square feet, including balconies. There is one (1) Type “F” unit which has three (3) bedrooms,
four (4) baths and contains approximately 4,582 square feet, including balconies. There is one (1) [

Type “G” unit which has three (3) bedrooms, three and one-half (3 % ) baths and contains
approximately 3,679 square feet, including balconies. There is one (1) type “H” unit which has three
(3) bedrooms, three and one-half (3 ') baths and contains approximately 5,265 square feet, including
balconies. There is one (1) Type “J” unit which has three (3) bedrooms, three and one-half (3 ¥4 ) )
baths and contains approximately 4,262 square feet, including balconies. The graphic description

of each floor is shown on Sheets 4 through 16, inclusive, of Exhibit “A” to the Declaration of |
Condominium. The Developer, WHITLEY BAY DEVELOPMENT, INC. reserves the right to \
designate the garages for the exclusive use of the unit owners, and upon such designation, the f
garages shall become limited common elements. For legal description, survey and plot plan of the
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condominium see Exhibit A to the Declaration of Condominium. The Developer estimates the
Condominium will be completed on or before December 31, 2003.

The provisions of the Florida Condominium Act are hereby adopted herein by express
reference and shall govern the condominium and the rights, duties and responsibilities of unit owners
hereof, except where permissive variances therefrom appear in the Declaration and the By-Laws and
Articles of Incorporation of WHITLEY BAY CONDOMINIUM ASSOCIATION, INC., a Florida
corporation not for profit. .

The definitions contained in the Florida Condominium Act shall be the definition of like terms
as used in this Declaration and exhibits hereto unless other definitions are specifically set forth.

T
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SURVEY AND DESCRIPTION OF IMPROVEMENTS

A. Attached hereto and made a part hereof, and marked Exhibit “A” consisting of twenty-eight
(28) pages are boundary surveys of the entire premises, a graphic plot plan of the overall
planned improvements, and graphic descriptions of the improvements in which units are
located, and plot plans thereof, identifying the units, the common elements and the limited
common elements, and their respective locations and dimensions.

Said surveys, graphic descriptions and plot plans were prepared by:

ALLEN ENGINEERING, INC.
By: Robert M. Salmon
Professional Land Surveyor
No. 4262, State of Florida

and have been certified in the manner required by the Florida Condominium Act. Each unit
is identified and designated by a specific number. No unit bears the same numerical
designation as any other unit. The specific numbers identifying each unit are listed on Sheets
6 through 16 of Exhibit “A” attached to this Declaration of Condominium.

The recreational areas and facilities are described in Exhibit A attached hereto. See the
Prospectus for a description of these areas and facilities. The Developer reserves the right to
expand the recreational facilities without the consent of the unit owners or the Association.
Time-share estates shall not be created with respect to units in any phase.

I
OWNERSHIP OF UNITS AND APPURTENANT

SHARE IN COMMON ELEMENTS AND COMMON
SURPLUS, AND SHARE OF COMMON EXPENSES

Each unit shall be conveyed as an individual property capable of independent use and fee
simple ownership and the owner or owners of each unit shall own, as an appurtenance to the
ownership of each said unit, an undivided one-sixty fourth (1/64) share of all common elements of
the condominium, which includes, but is not limited to, ground support area, walkways, yard area,
parking areas, foundations, etc., and substantial portions of the exterior walls, floors, ceiling and walls
between units. The space within any of the units and common elements shall not be further
subdivided. Any undivided interest in the common property is hereby declared to be appurtenant to
cach unit and such undivided interest shall not be separate from the unit and such interest shall be
deemed conveyed, devised, encumbered or otherwise included with the unit even though such mterest
is not expressly mentioned or described in the conveyance, or other instrument. Any instrument,
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whether a conveyance, mortgage or otherwise, which descric co vy a poruon of the space within any
unit shall be deemed to describe the entire unit owned by the person executing such instrument and
an undivided one-sixty fourth (1/64) interest in all common elements of the condominium.

The Developer hereby, and each subsequent owner of any interest in a unit and in the common
elements, by acceptance of a conveyance or any instrument transferring an interest, waives the right
of partition of any interest in the common elements under the laws of the State of Florida as it exists
now or hereafter until this condominium unit project is terminated according to the provisions hereof
or by law. Any owner may freely convey an interest in a unit together with an undivided interest in
the common elements subject to the provisions of this Declaration. The Developer hereby reserves
the right to remove any party walls between any condominium units owned by the Developer in order
that the said units may be used together as one (1) integral unit. All assessments and voting rights,
however, shall be calculated as if such units were as originally designated on the exhibits attached to
this Declaration, notwithstanding the fact that the several units are used as one.

All owners of units shall have as an appurtenance to their units a perpetual easement of ingress
to and egress from their units over streets, walks, terraces and other common elements from and to
the public highways bounding the condominium complex, and a perpetual right or easement, in
common with all persons owning an interest in any unit in the condominium complex, to the use and
enjoyment of all public portions of the buildings and to other common facilities (including but not
limited to facilities as they now exist) located in the common elements.

All property covered by the exhibits hereto shall be subject to a perpetual easement for
encroachments which now exist or hereafter may exist caused by settlement or movement of the
buildings, and such encroachments shall be permitted to remain undisturbed and such easement shall
continue until such encroachment no longer exists.

All units and the common elements shall be subject to a perpetual easement in gross granted
to WHITLEY BAY CONDOMINIUM ASSOCIATION, INC. , and its successors, for ingress and
egress for the purpose of having its employees and agents perform all obligations and duties of the
Association set forth herein. The Association shall have the right to grant utility easements under,
through or over the common elements and such other easements as the Board, in its sole discretion,
shall decide. The consent of the unit owners to the granting of any such easement shall not be
required.

The common expenses shall be shared and the common surplus shall be owned in the same
proportion as each such unit owner's share of the ownership of the common elements, that is one-sixty
fourth (1/64).

v

UNIT BOUNDARIES, COMMON ELEMENTS,
AND LIMITED COMMON ELEMENTS

The units of the condominium consist of that volume of space which is contained within the
decorated or finished exposed interior surfaces of the perimeter walls, floors (excluding carpeting and
other floor coverings) and ceilings of the units, the boundaries of the units are more specifically
shown in Exhibit “A”, attached hereto. The dark solid lines on the floor plans hereinabove mentioned
represent the perimetrical boundaries of the units, while the upper and lower boundaries of the units,
relating to the elevations of the units, are shown in notes on said plan.

There are limited common elements appurtenant to each of the units in this condominium, as
shown and reflected by the floor and plot plans. These limited common elements are reserved for the
use of the units appurtenant thereto, to the exclusion of other units, and there shall pass with a unit,
as an appurtenance thereto, the exclusive right to use the limited common elements so appurtenant.
In addition, there are one-hundred fourteen (114) garages as shown on Sheet 4 and 5 of Exhibit “A”.
These garages are common elements for which the Developer reserves the right to designate the unit
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which shall be entitled to exclusive use of the garage. After such designation the garage shall be
appurtenant to the unit and shall become a limited common element.

Unit owners have the right to transfer garages to other units or unit owners pursuant to Section
718.106(2)(b), Florida Statutes. The transfer will be subject to rules promulgated by the Association.

Any air conditioning and/or heating equipment which exclusively services a Unit shall be a
Limited Common Element appurtenant to the Unit it services.

The common elements of the condominium unit consist of all of the real property,
improvements and facilities of the condominium other than the units and the limited common
elements as the same are hereinabove defined, and shall include easements through the units for
conduits, pipes, ducts, plumbing, wiring and other facilities for the furnishing of utility services to
the units, limited common elements and common elements and easements of support in every portion
of a unit which contributes to the support of improvements and shall further include all personal
property held and maintained for the joint use and enjoyment of all the owners of the units.

There are located on the common elements of the condominium property swale areas for the

purpose of water retention and these areas are to be perpetually maintained by the Association so that
they will continue to function as water retention areas.

V.

ADMINISTRATION OF CONDOMINIUM BY
WHITLEY BAY CONDOMINIUM ASSOCIATION, INC.

The operation and management of the condominium shall be administered by WHITLEY BAY
CONDOMINIUM ASSOCIATION, INC. , a corporation not for profit, organized and existing under
the laws of the State of Florida, hereinafter referred to as the "Association."”

The Association shall make available to unit owners, lenders and the holders and insurers of
the first mortgage on any unit, current copies of the Declaration, By-Laws and other rules governing
the condominium, and other books, records and financial statements of the Association. The
Association also shall be required to make available to prospective purchasers current copies of the
Declaration, By-Laws, other rules governing the condominium, and the most recent annual audited
financial statement, if such is prepared. "Available" shall at least mean available for inspection upon
request, during normal business hours or under other reasonable circumstances.

The Association, upon written request from any institutional lenders which have an interest
or prospective interest in the condominium, shall furnish within a reasonable time the financial report
of the Association required by Section 718.111(13), Florida Statutes, for the immediately preceding
fiscal year.

The Association shall have all of the powers and duties set forth in the Florida Condominium
Act and, where not inconsistent therewith, those powers and duties set forth in this Declaration,
Articles of Incorporation and By-Laws of the Association. True and correct copies of the Articles of
Incorporation and the By-Laws are attached hereto, made a part hereof, and marked Exhibit B and
Exhibit C, respectively.

VL

MEMBERSHIP AND VOTING RIGHTS

The Developer and all persons hereafter owning a vested present interest in the fee title to any
one of the units shown on the exhibits hereto and which interest is evidenced by recordation of a
proper instrument in the Public Records of Brevard County, Florida, shall automatically be members
and their memberships shall automatically terminate when they no longer own such interest.
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